
Key Issues to Consider When Evaluating 

Your Economic Damages Case

EMPLOYMENT)LITIGATION

Damages'are'determined'by'examining'the'plain3ff’s'earnings'with'defendant'employer,'plain3ff’s'current'
earnings,'and'whether'or'when'subsequent'earnings'will'achieve'parity'with'earnings'from'the'defendant.''

Common'elements'of'damages'include:''

Wages'/Salary,'Bonuses,'Commissions,'Health'Benefits,'Stock'Op3ons,'SearchIforIwork'Expenses,'
Re3rement'Benefits,'and'Expenses'of'New'Employment.'

Common'issues,'sources'of'evidence:''

Probable(tenure(with(defendant.''Would'the'plain3ff'have'worked'for'defendant'through're3rement'age'absent'the'
alleged'discrimina3on?''Sources'can'include'plain3ff’s'work'history,'resume,'economic'assets,'re3rement'benefits,'
health,'economic'factors'affec3ng'employer,'and'average'tenure'of'industry'and'company'cohorts.''

Dura2on(of(unemployment(/(earnings(parity.''Sources'can'include'plain3ff’s'actual'postItermina3on'earnings'and'
government'data'on'employment'and'earnings'paNerns.''

Mi2ga2on.''Sources'can'include'plain3ff’s'tes3mony'on'job'search.''Economists'can'proffer'tes3mony'on'job'
markets'and'rates'and'dura3on'of'unemployment'by'industry'and'geographic'area.''

Pension.''The'value'of'a'discon3nued'definedIcontribu3on'pension'fund'is'the'total'contribu3ons'that'might'be'
expected'to'be'made'during'the'backI'and'frontIpay'period.''Under'definedIbenefit'plans'where'the'frontIpay'
period'does'not'con3nue'through're3rement'age,'benefits'are'typically'a'func3on'of'years'of'service'and'final'
salary.''Sources'include'the'Summary'Plan'Descrip3on'for'pension'benefits.'

Health(insurance.''Usually'measured'as'replacement'cost'for'comparable'coverage,'less'employee's'contribu3ons.

COMMERCIAL)LITIGATION)

Damages'are'generally'expressed'as'1)'lost'profits'or'2)'lost'enterprise'value.''

The'general'legal'standard'is'fair'market'value'(price'between'an'informed'buyer'and'seller'where'neither'is'
compelled'to'act).''The'measurement'of'damages'is'determined'by'the'facts'of'the'par3cular'case.''
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PERSONAL)INJURY)LITIGATION

Damages'are'determined'by'how'long'and'by'how'much'the'tort'will'limit'earnings.''Past'and'future'costs'caused'
by'the'injury,'and'offsets'to'those'costs'(if'any),'must'also'be'considered.

Common'elements'of'damages'include:''

''''''''''''''Earning'Capacity,'Worklife,'Lost'Fringe'Benefits,'Lost'Household'Services,'and'Medical'Costs.'

Common'issues,'sources'of'evidence:'

Earning(Capacity.((Expected'income'taking'into'considera3on'age,'educa3on,'etc.''Sources'can'include'actual'
earnings,'voca3onal'or'medical'tes3mony'and'sta3s3cal'studies.'

Worklife.((Expected'3me'spent'in'workforce.''Sources'can'include'sta3s3cal'data,'medical'records,'voca3onal'
tes3mony,'employee'handbooks,'pension'plans,'and'partnership'agreements.

Employment(paAerns.((Hours'and'over3me,'e.g.''Sources'can'include'union'agreements,'employment'records,'and'
pay'stubs.''

Earnings(growth.((Will'earnings'grow'over'3me'due'to'infla3on'and'increases'in'personal'produc3vity?''Sources'can'
include'actual'earnings,'employment'records'and'macroeconomic'data.'

Fringe(benefits.((Includes'only'items'that'the'plain3ff'has'actually'lost,'such'as'pension'and'health'insurance.'
Vaca3on'and'sick'pay'generally'do'not'count'towards'damages.''Value'is'usually'measured'by'replacement'cost.''

Future(medical(costs.((Sources'can'include'lifeIcare'plans'detailing'future'medical'and'homeIcare'costs,'including'
special'housing,'educa3on'and'equipment'requirements,'through'life'expectancy'for'a'certain'period,'o^en'
established'by'medical'tes3mony.((

Household(services.((Sources'for'the'amount'of'household'services'rendered'and'their'replacement'value'can'
include'tes3mony'of'family'members'and'government'and'academic'studies.''Damages'are'o^en'measured'by'
replacement'cost'in'the'relevant'geographic'area.

COMMERCIAL)LITIGATION)(con3nued)

Common'elements'of'damages'include:''

Lost'Profits'/'Profitability'Analysis,'Cost'Analysis,'Revenue'Projec3ons,'and'Reduc3on'to'Present'Value.

Methods'of'damages'measurement'include:'

Before'and'A^er'(plain3ff's'profits'before'and'a^er);'ButIfor'(plain3ff's'lost'profits'where'loss'is'specific);'
Yards3ck'(compare'plain3ff's'profits'to'similar'firms'or'to'comparable'businesses).

Common'Issues,'sources'of'evidence:

Causa2on.''Was'the'loss'a'direct'result'of'defendant's'ac3ons,'or'can'it'be'explained'by'external'factors'such'as'a'
declining'economy,'increased'compe33on'or'increased'costIofIgoods'sold?

Avoided(Costs.''Were'any'costs'such'as'salaries,'rents,'and'materials'saved'by'lost'sales?

Reduc2on(to(Present(Value.''Was'risk'factored'into'the'projec3on?''Future'income'es3mates'must'account'for'the'
degree'of'risk'involved'IIthe'future'income'stream'is'discounted'by'a'risk'premium'reflec3ng'revenue'/'profit'
uncertainty.

Sources(of(Evidence.''Income'statements,'statements'of'cash'flow,'balance'sheets,'invoices,'customer'revenue'
history,'and'sales'contracts.
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